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Responding to Heightened Enforcement 
Risks from Consumer Class Actions 
Challenging Food Labeling
By Bruce A. Silverglade, JD 

to “fill-in” for FDA by bringing actions alleging that various 
food labels violate state consumer protection laws (there is 
no private right of action under the Federal Food, Drug, and 
Cosmetic Act).

FDA’s Diminished Regulatory Role
The trend is fueled in part by FDA enforcement policies. 

Despite a spate of warning letters and an open letter issued to 
industry in March 2010,1 the agency has avoided a number of 
key labeling controversies. For example, FDA Deputy Com-
missioner for Foods Mike Taylor announced in an op-ed in 
The Atlantic entitled “How the FDA Is Picking its Food Label 
Battles,” that the agency lacks adequate statutory authority 
and resources to effectively police the marketplace. Referring 
to allegedly misleading “structure/function” claims for foods, 
Mr. Taylor stated: “Going after them one-by-one with the legal 
and resource constraints we work under is a little like playing 
Whac-a-Mole, with one hand tied beyond your back.”2

Food marketers are increasingly suffering from a legal 
pandemic of consumer class action lawsuits challeng-
ing labeling claims as misleading under state laws 

intended to prohibit deceptive trade practices. 
The popularity of such cases among the plaintiffs’ class ac-

tion bar stems in part from a void left by the absence of Food 
and Drug Administration (FDA) regulation and enforcement 
in key areas of food labeling. The net result is a hole in the fed-
eral regulatory scheme and a lack of a level competitive playing 
field. Plaintiff consumer class action attorneys are all too happy 
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Deputy Commissioner Taylor is cor-
rect that FDA currently lacks the ability 
to adequately address such matters. 
A Government Accountability Office 
report released in January 2011 called on 
FDA and Congress for changes.3  Fur-
ther, the agency’s resources are strained; 
FDA must meet statutory deadlines 
for a plethora of regulations needed to 
implement the Food Safety Moderniza-
tion Act and other legislative mandates, 
including nutrition labeling of restaurant 
foods, leaving little room to address 
other issues.

“All Natural” Becomes  
A Lighting Rod

FDA’s minimalist enforcement policy 
regarding structure/function claims for 
foods applies  equally to certain other 
types of label claims. Many class action 
cases, to date, have involved challenges 
to claims such as “All Natural” or “100% 
Natural.”  As with structure/function 
claims, the agency has made it clear that 
“natural” claims are a low priority. A 
FDA spokesperson stated in the Wall 
Street Journal, “With the few precious 
dollars the FDA has, we largely choose to 
focus on topics that affect public safety 
… the “natural” issue doesn’t. That’s not 
to say it’s not important, but frankly we 
have more pressing things to deal with.” 4

FDA’s handling of the term “natural” 
has created uncertainty for marketers. 
FDA has not formally defined the term. 
The agency has simply said that foods 
labeled as “natural” must not contain 
any synthetic substance, artificial flavors, 
or colors from any source.5  The FDA’s 
policy stands in contrast to that followed 
by USDA’s Food Safety Inspection Ser-
vice that regulates the labels of meat and 
poultry products.6

The absence of a formal definition of 
the term “natural” for FDA regulated 
foods has led to a variety of practices 

within the industry. Foods with ingre-
dients such as high fructose corn syrup, 
(HFCS), alkalized cocoa, and factory 
made ascorbic acid have been labeled as 
“all natural” or “100% natural.”  Such 
claims have been challenged in consumer 
class actions filed in federal district 
court. Cases against “natural” claims for 
foods with HFCS have been particularly 
prevalent. The following cases illustrate 
how “natural” claims have been chal-
lenged in other contexts as well:

•	 ConAgra was sued on the grounds that 
Wesson Oil labeled as “100% Natural” 
violates California’s false advertising 
and unfair competition laws because 
the product is made with genetically 
engineered ingredients.7 Five similar 
cases have been filed against ConAgra 
and are being consolidated.8 Bloggers 
have noted that Monsanto defines 
genetically engineered organisms 
on its website as food with “genetic 
makeup altered to exhibit traits that 
are not naturally theirs.”9  

•	 Trader Joe’s Co. was sued over claims 
for store brand cookies, cheese, and 
fruit jellies labeled “All Natural.”  The 
products contain ingredients the 
plaintiffs allege are synthetic including 
potassium carbonate, xanthan gum, 
sodium citrate, and ascorbic acid.10

•	 Kashi, which is owned by Kellogg 
Company, was sued for using 
allegedly “synthetic” ingredients 
including alkalized cocoa, in 
products labeled as “natural.”11  In 
another case, Kashi was sued for 
“All Natural” claims on its Go 
Lean Shakes containing sodium 
molybdate.12

Litigation Defense 
Strategies

While the results have not been 
uniform, preemption and primary 

jurisdiction defenses have often been 
unsuccessful in such cases. See, e.g., Holk 
v. Snapple, 575 F.3d 329 (3rd Cir. 2009) 
(FDA’s informal policy and enforcement 
letters on “natural” claims for foods with 
high fructose corn syrup do not con-
stitute federal law and therefore are not 
binding under state consumer protection 
act); Western Sugar Cooperative v. ADM, 
13 (rejecting a motion to dismiss holding, 
inter alia, that a Citizens Petition pend-
ing at FDA requesting that the name of 
high fructose corn syrup be changed to 
“corn sugar” was not sufficient to find 
that FDA had primary jurisdiction); 
Lockwood v. ConAgra Foods, 597 F.Supp. 
2d 1028 (N.D. Cal 2009) (in a suit chal-
lenging “natural” claims for foods made 
with high fructose corn syrup, the court 
rejected a motion to dismiss on both 
primary jurisdiction and federal preemp-
tion grounds).14

In other cases, defense attorneys have 
been successful in persuading a court 
that plaintiffs failed to plead sufficient 
facts to state a claim for relief that is 
“plausible on its face.”15 Plaintiffs need 
to plead facts that allow a court to draw 
a reasonable inference that the defen-
dant is liable for the alleged mislead-
ing practices. For example, in a case 
alleging that the label of Cap’n Crunch’s 
Crunch Berries was misleading because 
the cereal did not contain actual berries, 
the court dismissed the case finding 
that “no reasonable consumer would 
believe” that Cap’n Crunch contained 
fruit based on pictures of the cereal 
depicted on the principal display panel. 
The court stated that “These cereal balls 
do not even remotely resemble any 
naturally occurring fruit of any kind. 
There are no representations that the 
Crunch Berries are derived from real 
fruit nor are there any depictions of any 
fruit on the cereal box.” 16  
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Counsel for defendants have also met 
with some success gaining dismissal of 
cases by persuading courts to deny class 
certification.17  In some states, consumer 
protection statutes require a showing 
that each individual plaintiff relied on 
the food label statements alleged to be 
misleading in the complaint.18   

Defense attorneys are compiling 
a growing list of strategies to obtain 
dismissal of such cases. However, like the 
very labeling claims that FDA Deputy 
Commissioner Mike Taylor compares 
to a game of Whac-a-Mole, class actions 
continue to pop up in different states 
(California and New Jersey remain 
favorites) with different plaintiffs, under 
different theories. Further, even when 
dismissals can be obtained, such cases 
are costly, not only in fees paid to the 
defense team, but in terms of adverse 
publicity that often surrounds the initial 
filing of the litigation.

Future Lightning Rods
Future class action cases may increas-

ingly challenge claims about the presence 
of value-added ingredients.  Notwith-
standing the dismissal of the Crunch 
Berries litigation, the Center for Science 
in the Public Interest (CSPI) which main-
tains a litigation project sued General 
Mills over claims for the company’s Fruit 
Roll-Ups, Fruit by the Foot, and Fruit 
Gushers. CSPI alleged that the names 
of the products, vignettes on the labels, 
and related label statements misleadingly 
implied that the products contain more 
fruit than is the case.19  The CSPI action 
(and others that may follow) can be ana-
lyzed from both a public health policy 
and legal standpoint. 

First, the 2010  Dietary Guide-
lines for Americans emphasizes that 
consumers should eat more fruits and 
vegetables. That recommendation has 
led consumer advocacy organizations 

to monitor food labels that allegedly 
imply fruit content when little to none 
is actually provided. 

More importantly, plaintiff attorneys 
have had success in fighting off a mo-
tion to dismiss in a related case brought 
against the Gerber Products Company.20  
In that case, the U.S. Court of Appeals 
found that the plaintiffs alleged suffi-
cient facts to state a claim for relief that 
could plausibly prove that a reasonable 
consumer would be deceived by the 
manufacturer’s packaging for fruit juice 
snacks. The Gerber package pictured 
fruits not contained in the product and 
stated that the snacks were “just one of 
a variety of nutritious” foods and juices 
designed by manufacturer “to help 
toddlers grow up strong and healthy.”21 

Another growing area of future class 
action activity may involve challenges 
to structure/function claims. As with 
“natural” claims, the FDA has publi-
cally stated it intends to take limited 
enforcement action in the area. That 
type of public pronouncement triggers 
competitive pressures within the food 
industry, causes some companies to 
push the envelope, and in turn, provides 
new fertile ground for class action at-
torneys. The plaintiff’s bar has had some 
success in surviving motions to dismiss 
in litigation brought against structure/
function claims for “vitaminwater” 
owned by Coca Cola.22 A third area rais-
ing consumer group concerns involves 
claims that canned tomato sauces 
made from concentrate misleadingly 
imply that they are packed from fresh 
tomatoes.23  The labels of such products 
contain claims like “made from Califor-
nia vine-ripened tomatoes” when in fact 
they are made from industrial tomato 
concentrate. The National Consumers 
League has repeatedly urged FDA to act 
on such claims.24  Some companies have 

changed their label claims while others 
have not. The mix of FDA inaction and 
a changing marketplace may lead class 
action attorneys to conclude that re-
maining claims are “ripe” for challenges 
under state law.

Avoid Becoming A Target
Given the multi-faceted costs of de-

fending litigation, marketers may want to 
focus their energies on avoiding becom-
ing a target in the first instance. A num-
ber of strategies are available, including 
the following:

•	 Word claims carefully – don’t become 
an obvious target. By reviewing the 
cases that have been brought to date, 
companies can assess their risk of 
liability. For example, companies 
considering making an “All Natural” 
claim can review the ingredients that 
plaintiff attorneys have alleged, in 
cases filed to date, are not “natural” 
and compare that list against the 
ingredients used in their product. 

•	 Consider challenging competitors who 
are pushing the envelope. There are a 
number of specific tactics available to 
companies who are willing to take a 
“beat ‘em, don’t join ‘em” attitude.

•	 Base claims on authoritative 
statements in the 2010 Dietary 
Guidelines for Americans. The Dietary 
Guidelines, including the advisory 
committee report that served as the 
foundation for the actual Guidelines,25 
contain numerous “authoritative 
statements” that can be used to 
support nutrition and health claims 
that are beyond reproach. FDA has 
established an expedited procedure for 
the authorization of such claims.26

•	 Keep up with consumer group 
priorities by meeting with consumer 
groups and monitoring their 
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publications. Class action lawsuits 
are sometimes inspired by examples 
highlighted in consumer group 
publications. For example, in August 
2010, CSPI wrote Unilever’s Ben & 
Jerry’s Homemade and demanded 
that the company drop “All Natural” 
claims for ice creams made with 
corn syrup, partially hydrogenated 
vegetable oil, brown rice syrup and 
other ingredients alleged not to be 
“natural.”  CSPI had been complaining 
about the company’s “All Natural” 
claims for many years.27  The company 
agreed to drop the “All Natural” 
claim from its entire product line 
of ice creams and instead focus on 
new marketing strategies and label 
statements related to local sourcing, 
fair trade, and animal welfare.28  

•	 Review regulatory trends in the 
European Union. The Transatlantic 
Consumer Dialogue29 has provided 
a forum for American and European 
consumer groups to share information. 
If a European regulatory authority 
cracks down on a particular claim, 
chances are an American consumer 
group will notice and may pursue 
a similar action in this country by 
contacting members of the plaintiffs’ 
class action bar.

•	 Get to know your opposition. The 
National Consumer Law Center 
publishes a reference manual entitled 
“Unfair and Deceptive Trade Practices” 
that keeps track of consumer fraud 
cases brought under state law. Monitor 
the subject matter of new cases 
challenging food labeling to assess your 
company’s risk of exposure.

•	 Monitor the priorities of the National 
Association of Consumer Advocates, 
an association to which many class 
action attorneys belong. 30 

•	 If and when FDA does act (e.g., by 
issuing a Warning Letter), settle the 
matter quickly. The more formal a 
FDA enforcement action is, the more 
likely that action can be relied upon 
by plaintiff attorneys to argue that a 
label statement is misleading under 
state law.

•	 Follow the same strategy with 
investigations by the FTC. Formal 
settlements with the FTC may be cited 
as evidence that the challenged practice 
violates state consumer protection 
laws. If contacted by the FTC, consider 
the potential benefits of ending the 
investigation early by terminating 
the challenged trade practices before 
they become fodder for new class 
actions cases filed with or without the 
government’s acquiescence or approval.

Conclusion
Given current fiscal constraints and 

FDA institutional priorities, there is little 
likelihood that FDA will find the resourc-
es to establish a level competitive playing 
field. Thus, the pandemic of class action 
cases involving food labeling is likely to 
continue. Defenses to such cases certainly 
exist, but by following a set of preventive 
measures, marketers can reduce their risk 
of falling victim in the first instance. 
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